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950 Pennsylvama Avenue, MW,

Washington, DC 20530-0001

Dear Mr. Boynton:

I am wmting regarding the June 11, 2021, letter from Achng United States Attorney
Channmg D). Phllips to House General Counsel Douglas M. Letter about Swalwell v. Trump, 1:21-
ev-00586-APM (D.D.C.). Mr. Letter has forwarded this commumication to me since I chaw the
Committee on House Admimstraton. I note that subsequently, Fepresentative Mo Brooks filed a
motion with the court pursuant to 28 U.5.C. § 267Hd)(3) seeking the court’s certification that he
“was aciing withim the scope of his office or employment as a Member of Congress (and, hence,
Emplu}'eel- of the United States of America) ... with respect to all or some Swalwell Complaint
Counts.”

In generzl, official conduct by Members of the House of Eepresentatives 1= subject to a
range of restrictions mmposed by federal law, House Bules, and regulafions of vanous House
committees and entifies. In the 116% Congress, all Members of the House were required to
complete anmmal ethies training, which includes training in the “Code of Official Conduet and
related House mules.™ Also, Representative Brooks acknowledges these hmitations mn his motion,
stating that,

Pursuant to US. Constitution Article I, Section 5 and via 1ts rules and procedures, Brooks
1z subject to the will and mles of the Houze. Bv wav of exampls but not limitation, the
House controls ... what Brooks may or may not sav on the House Floor, what ethical
nbligati:;ns contral Brocks’ conduct, whether Brocks may be expelled from Congress, and
the hka.

' Def.’s Pet. to Certify Def. Mo Brooks was Acting Within the Scope of His Office or Employment 1, ECF No. 20
(docketed Fuly 2, 2021).

*House Fale XTI, 1 3(a)(§)(B)().

*Def.’s Pet. 5, ECF No. 20,
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Among other things, the standards of conduct that apply to Members place limitations on
whether Members are authorized to engage m certain activity on official time, 1 official space,
and using official funds. Conduct that vielates a crmmunal statute, that 1s personal mn natare, or that
15 primanly campaign or peliical I nature 15 outside the scope of a Member's official and
representational duties.

Conduct that violates a criminal statute 15 outside the scope of official duties. Whether or
not Representative Brooks's conduct was a vielation of cniminal law 15 a question to be answered
by prosecutors and juries, so it 1s not addressed here.

Conduct that 15 personal mn nature 15 outside the scope of official dufies. Members face
numercns restrictions on the use of official resources for personal activity, as the Committes on
House Administration and other authorities advise Members® IMNone have sugpested that
Representatrve Brooks's conduct was personal m nature, so that 15 not addressed here.

Conduct that 15 campaign or polifical in natwre 1= also outside the scope of official duties
and not permussible official activity. For example, regulations of the Commutiee on House
Administrabion provide that a Member may use thew official funds only for “official and
reprezentational expenses.” and “mav not pay for campaign expenses” or “campaign-related
polifical party expenses with such funds. ™

Simularly, the Committes on Ethics notes that, “Official resowrces of the House must, as a
general mule, be used for the performance of official business of the House, and hence those
resources may not be used for campaipn or political purposes.™ For purposes of this rule, “official
resources  includes not only official funds, but “goods and services purchased with those funds,”
“House buldings, and House rooms and offices,” “congressional office eguipment” “office
supplies,” and “congressional staff time ™ The limitations on the authorized use of official time
and space for campaign or poliical pwposes extends to activities such as “the drafiing of campaign
speeches, statements, press releases, or Literature. ™ Moreover, the scope of campaign or political
activities that mav not be conducted with official resources 1= not lomated to the Member's own re-
election campalgn. As the Commitiee on Ethacs explaimns:

Members and staff should be aware that the general prolubifion aganst campaizn or
political use of official resources applies not only to any Member campaign for re-election,
but rather to any campaizn or poliical undertakimz. Thus the prohibihion applies to, for
example, campaigns for the presidency, the U.5. Senate, or a state or local office, and 1t
applies to such campaigns whether the Member 15 a candidate or 15 mersly seeking to
support or assist (or oppose) a candidate in such a campaign ®

‘Se¢ e.p Comm on H. Admin, Member: " Comgressional Handbook 117* Cong. (adopted Faly 23, 2018, updated
July 2, 2021) [heremafter Liembers ' Hendbook].

* Mambers " Handbook 2; ee alze 31 U.S.C_§ 1301(a).

® Comm. on Ethics, “General Prohibition Agamst Using Oficial Resources for Campaign or Political Purposes,”™
available at https:/'ethics hounse gov/campaignzeneral-probibifion-agamst-using-official -resources-campaizn-or-
_pnhmﬁ' ical-purposes.
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In lus motion, Representative Brooks represents to the court that he intended hus Janmary
6, 2021, speech to imcite action by the thousands of attendees with respect to election activity.
Feprezentatrve Brooks states that he sought “to encourage Elhpse Rally attendees to put the 2020
elections behind them (and in particular, the preceding day’s twe Georgia GOP Senate losses) and
to inspire listeners to start focusmg on the 2022 and 2024 elections, which had already begm:l_"m
For example, Fepresentanive Brooks affirms that in iz speech. he said, “Tedav iz a time of
choosing, and tomorrow is a time for fishting. ™! According to Representative Brooks, the first
half of that statement, “Today 1= a ime of choosmg,™ 15 not a “call for violence,” but 1= mstead a
reference to “[w]hich Senators and Congressmen te support, and oppose, in fature elections.” 2
Further, he explains that the second half of that statement, “tomormow 15 a ttme for fighting ™ 15 a
reference to “fighfing” “[t]hose who don’t vote hike cifizens prefer ... in future elections, as 13
emphasizad later in the speech.”"

Simularly, Reprezentatrve Brooks also declares that in his speech, he said, that “the 2022
and 1024 elections are right around the corner”™ and that “As such, teday iz important in
another way, today is the day American patriot: start taking down names and kicking ass.™*
Az he zard “the 2022 and 2024 electons are right around the cormer,” Representative Brooks
withdrew a red cap that stated “FIRE PELOSI" from his coat, donned the cap, and wore it for the
remainder of his speech.”’ Representative Brooks says that, “The phrase, “As such’ emphasizes
that the second sentence 1s in the context of the first sentence’s “2022 and 2024 elections’ tume
frame ... and the deswe to beat offendmg Fepublicans m those elections!™"® He asks and answers
his own question about the tioung: “When do crhizens kick those Republican asses? As stated in
the first sentence, in the 2022 and 2024 elections that are right around the comer.’ """ He later
affirms that, “My ‘kicking ass’ comument referred to what patniotic Republicans needed to don
the 2022 and 2024 elections and had zero to do with the Capitol rHot. ™%

F.epresentative Brooks proclaims that his message was, “Once we get and “take down' thewr
namas, our task is to “kick their ass” in the 2022 and 2024 elsctions. ™™ Representative Brooks
summarizes to the court ks speech’s pwrpose and 1t request of rally attendess this way:

As the transenpt of my Elhpse Speech establishes, the only “clear call to achion” I
requested of the Ellipze Rally attendees was to:

# Chant ‘USA°, thus exercising thewr Forst Amendment Rights
¢ Take down the names of those Congressmen and Senators they want to beat
m the 2022 & 2024 elections

" Dief "5 Pat. 19, ECF No. 20.

"' Def s Pat. 14, ECF No. 20 (smphasis original).

2 Def."s Pet. 14 n 21, ECF Mo 20.

" Def."s Pet. 14 n.22, ECF No. 20 (emphasis eriginal).

W Def."s Pet. 16, ECF Mo. 20 (emphasis original).

" Campaign 2020: Rally on Electoral College Certjffcarion (C-5PAN television broadcast Jan. §, 2021) (zee
portion of speech by Rep. Brooks at 44:11) available at bitpswww .c-span orewideo 730 7744-1/ mllv-elactoral-
collese-wate-cartification.

' Def.’s Pet. 16 028, ECF No. 20 (emphasis and ellipses original).

" Def."s Pet. 16-17 .28, ECF Mo, 20 (emphasis arginal).

% Def."s Pet. 54, ECF Mo. 20.

" Def."s Pet. 57, ECF Mo. 20.
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In the 2022 & 2024 elactions, beat (kick the ass of) those Congres=zmen and
Senztors whose names were taken down (because they did not vote the wayv
Ellipse Rally attendees believed they should vote). 20

Essentially, in deflecting the allegation that his speech was an incitement to wiclence,
Representative Brooks has swom under ocath to the cowrt that s conduct was mstead m
furtherance of polifical campaigns. As noted, standards of conduct that apply to Members and

precedents of the House are clear that campaign achivity 1s outside the scope of official duties and
not a permussible use of official resources.

If vou have any questions, please contact the Committes at (202} 225-2061.

Sincerely,

{."j) o
Zoe Lofgren

Chamrperson

CC:  Representative Mo Brooks
Rapnkimg Member Rodney Danas, Committee on House Admmistration
Douglas M. Letter, General Counsel to the House of Representatives

* Def.’s Pet. 39, ECF Neo. 20.



