UNITED
NATIONS

MICT/6

International Residual Mechanism for Criminal

Tribunals 14 November 2012

Original: English

CODE OF PROFESSIONAL CONDUCT FOR
DEFENCE COUNSEL APPEARING BEFORE THE MECHANISM

(MICT/e)



PART |: GENERAL PROVISIONS.......ooiii s bbb 3

ARTICLE L DEFINITIONS. ... iiiiiii ittt iee et ee e e et e ettt e e e s ee s e ee e e e e e e e e e e e eeaeeeaaeeaaaaaaaaaaaaaaaaaaaaeaaaaeaaasanaaananaannnsnnn 3
ARTICLE2  ENTRY INTO FORCE. ... .uuuuuutuiittiuuiitutiisatitestsessssiesseeeeaeeeeeeeeeeseetaeeaaaaaaaaaaaaaaaaaaeseeeaeeaaesasaasasaaananaasannsnns 4
ARTICLE3 BASIC PRINCIPLES
Y = (ol = A ©re ] N =i o =TSPt
F N (o =S N B 1 T N (ol = % = T 5
ARTICLEG  AMENDMENT TO CODE.......ccii it eem e e e eeeeeaeeeeaeaeaeas 5
PART [1: OBLIGATIONS OF COUNSEL ...ttt ettt e et et eeteeaeeneesaeeaeessensaseeneensenns 6
ARTICLE 7 PURPOSE. ... .ttt et e e ee e e e e e e e e e e e eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeeeaeeesesaassnsssnnssssssssssssnsssnnnes 6
SECTION 1: OBLIGATIONS OF COUNSEL TOCLIENTS ... ciiitiietiitieeseeeeseeitiiianseeeesseesssassaaseseeseessssssnnaeeeesssesssnnnnneeeseesd 6..
ARTICLE8  SCOPE OFREPRESENTATION .....eutttutuuiteesteestssusaeeaessssssstsnnssseesseessssssnaeeasssessssnneeeeseeesrmsnmnnaaaeees 6
ARTICLE9 DECLINING, TERMINATING OR WITHDRAWING REPRESENTATION.....cccittiiiiieeiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeans 6
ARTICLE10 COMPETENCE INTEGRITY AND INDEPENDENCE .......uuuuuttutuertuerseeersreeererereeeeerreresaeaaeaaeaaeaaeeesaeaaaaeaaaeaanns 7
ARTICLE L1 DILIGENCE ...tttutuiieetieeeitttae e e e e e e ettt e e s e e aaeeat e aattaaaeaae e e sttt s aeeeeeeesbesanaaaeeaaeaeeesbesn e aeeessessnsnnsaeaaenes 8
ARTICLE 12 COMMUNICATION ....ooiiiiiiieeeeee ettt e e e e e e e e e eeeeeaaeaaaaaaaaaaaans 8
ARTICLE 13 CONFIDENTIALITY ...iiiieiieieee et e e e e ee e e e eeeeaaaaaaaaaaaaaaeans 8
ARTICLE 14  CONFLICT OF INTEREST ... tttttttttttuueeeeeeettssstunasaeaesessessunssaaeaeeeeestsnenaaeeaessssssnaeeeeseesnmmssnaeaeereees 9
ARTICLE 15 SEXUAL RELATIONS WITH CLIENTS ... iiiiiiiii e eee e e ee e e e e e e e eeeeeeaeeeaaeeaaaaens 10
ARTICLE 16 CLIENT UNDER ADISABILITY ...oiiiiieieeee e e e e e eeeeeas 10
ARTICLE 17 FEE-SPLITTING ... uuuuttuuttuuutuuusstsasssssssssssssesssesessesseesssasasaaaaaaaaaaaaaaaaaaseaeeseeesseesaasssaaasasaassnnsssnnsssnnnns 111
ARTICLE 18 GOOD FAITH IN ACCOUNTING. ...utttuuuteeeetettttttisaaaeeeassreattsaaaeaaaaeeeestssaaeaeeeeaestntnaaaeeesesrrraaaeas 11
ARTICLE19 COMPENSATION FORCOUNSEL NOTASSIGNED BY THEREGISTRAR.......cuuetrieeeiieeeeeeeeeeeeeeeeeeeeeeeeeeaaaens 11
SECTION 2: CONDUCT BEFORE THEMECHANISM ....iieittitiiseesieeeietissseeeeesaessstaaaaseaasesasssssssnaaaeasessssnssnsaeessesesesnnnns 12
ARTICLE 20 RULES OF THEMECHANISM ......uuuuuutututtuuessteeesseessseessseeeeeseeeeeseeaeaaaaaaaaaaaaaaaaaeaaeaaaaeaeaaaaaaaeeaaaasassssnnes 12
ARTICLE 21 DISCRIMINATORY CONDUCT .....cottiiiitiiiiiieeee e e e e e e e e e e e e e e et e e e e e e e e sssssnsssssssssnnneeeeeens 12
ARTICLE 22 COMMUNICATIONS WITH CHAMBERS. ......cuuteettteeeteeeeeeeeeeeeeeeeeeeeeeeeeeaaaaaaaaaaeeeeeeeaeeeeeaaeaaaaeaaaeaaaaaaaanns 12
ARTICLE 23 CANDOUR TOWARDS THEMECHANISM. .....ctttttituieeesieeuittiasseeseeesessstsuaassesaeseesssssnnaasaesssessssnnnaeeeseessnes 13
ARTICLE 24 INTEGRITY OFEVIDENCE ..ottt e e e e e e e e e e ee e e e eeeeeaaeeaeaaaaaaaaeaaaaaaaaeaaaaaaaaaaann 13
ARTICLE25 MERITORIOUSPROCEEDINGS ANDCLAIMS ....uuiiiiieeitiettitiaeeeesteeststsaasseeeessessassssnsseaeesessssnsnnaaaaeeseesnsnnns 13
ARTICLE 26 COUNSEL ASWITNESS ... .ittttttttuiiteeetettttutiniaaeeaesesestianasaaaaeaaseeestasaaaaaatesesestannaaeeseeeennmrnnnnaaaeeesenes 14
SECTION 3: OBLIGATIONS OF COUNSEL TOOTHERS. ... .. eie et sssesssessseseeseeeeeeeeeeeeeaeaaaaaaaaaaaaaaaens 14.
ARTICLE 27 FAIRNESS ANDCOURTESY ...coiiiiiiiiieeeie e ettt ettt sansnnnnes
ARTICLE 28 VICTIMS AND WITNESSES..........cc.....
ARTICLE29 UNREPRESENTEPERSONS
ARTICLE 30 PROSPECTIVECLIENTS . ....cceeeeeeeeee e oottt e e e e e e eeeeeeeeeeaeeeas
ARTICLE 31 REFERRALFEES. ......ciiiiiiiiieiee et b e e e ae e e eeeeeeeeeeeeeeaaaaeaaaens
SECTION4: SUPERVISORY ANDSUBORDINATE CONDUCT ....cttiittitiiiieeeeeettettitaasseeseeeassssasaesseaessessssnsnsseaesesssssssnnnnnes 16
ARTICLE 32 RESPONSIBILITIES OFSUPERVISORYCOUNSEL ...uutuuiiieieieiiittiseeeeeeeesatinnaseeeassanssssssnsaassseessmnnnaeaees 16
ARTICLE 33 RESPONSIBILITIES OFSUBORDINATE COUNSEL.....ecututuuiieeeteterirttiieeseeeeeessssnnnseasaeessesestnnnaeeessssssmsnnnns 16
ARTICLE 34 RESPONSIBILITY FOROTHER TEAM MEMBERS ....utuuiiiitiietiitiseeeeeeeresatiaseeeesseasassssaaaeaesseessnnnnaeaeens 16
SECTION5: MAINTENANCE OF THEINTEGRITY OF THEPROFESSION.....coiiiiiiiiiieeeieee e 17
ARTICLE 35 PROFESSIONALMISCONDUCT ... ... etitiattaaaseaaeaeesssseeeeeeeseeeeeeeeeeeeeeeeeeeeaeeaaaaaaaaaaaaaaaaaaaaaans 17
ARTICLE 36 REPORTINGIMISCONDUCT. ... uuuuuutuuurtuuartsarssssssssesssessssessseeeeeseseesssaeesaeaaaeaaaaaaaaaaaaaaaaaaaaeeaeeaaaaaaaaaaaanns 17
PART [11: DISCIPLINARY REGIME ...ttt ete et teeteeteeteste e e eetesteeseeaeneaas 18
ARTICLE 37 PURPOSES OBISCIPLINARY REGIME........cuutiiiiiiiiieieiieeeeeeeeee ettt ee e 18
ARTICLE 38 INHERENTPOWERS OF THEVIECHANISM....uuuuiiietitettitisiieeeteestessantnaseesassanssssssnaasaesesessssnnnnaaeessessssssnnnn 18
ARTICLE 39 FILINGS, DECISIONS ANDORDERS ... .ceittttttutieeettetttuutn e eeaesteesttnnaaaaeaeaeeessstnaaaaesesesrnnaaaaeasren 18
ARTICLE40 DISCIPLINARY PANEL
ARTICLE 4L SUBMISSION OF COMPLAINTS. ..ttt tettttttttutasiaeeseeessesssnsaseastesstassssanaeasesessssnnnseaeeeesssnrsnaaaraasseeeenes 19
ARTICLE42 SUMMARY DISMISSAL OF COMPLAINTS ...uuiititiettittsieeeeeseatati s et eeeesesassaassn s aaeeaesessstnnsaaeeeeesssannnanaees 19
ARTICLE 43 WITHDRAWAL OF COMPLAINTS ... .. eteteeaaseaasssaaessaessseeeeeeeeeeeeeaeeeeeeeaaaaaaaaaaaaaaaeeaaaaaaaaaaas 19
ARTICLE 44 INVESTIGATION OF ALLEGED MISCONDUCT......cuutiiitieeeeeeeeieeeeeeeeeeeeeeeeeeeeeeeaaaeeeeeeeeeeeeeaeaeaaaeaaaaaaaaaaaaans 20
1

MICT/6 14 November 2012



ARTICLE 45
ARTICLE 46
ARTICLE 47
ARTICLE 48
ARTICLE 49
ARTICLE 50
ARTICLE51

MICT/6 14 November 2012



PART |: GENERAL PROVISIONS

Article 1
Definitions

(A) Inthis Code, unless the context otherwise requiresfollowing terms shall mean:

Advisory Panel:

Association of Counsel:

Client:

Code:

Counsel:

Directive:

Firm:

ICTR:

ICTY:

MICT/6

The body established to assistRiresident and the Registrar in all
matters relating to defence counsel under Rule ¥@{Ehe Rules;

An Association of Defel@aunsel practicing before the Mechanism
recognised by the Registrar in accordance with RR(@)(iii);

An accused, suspect, detainee, witnes®tber person who has
engaged counsel or has been assigned counsel Redistry for the
purposes of legal representation before the Meshani

The Code of Professional Conduct for DefeBoansel Appearing
Before the Mechanism in force;

Any person who is or has been engaged dlient and has filed a
power of attorney with the Registrar; who is or bagn assigned by
the Registrar to represent a client; or who isammunication with a
prospective client;

The directive entitled “Directive on ehAssignment of Defence
Counsel”, adopted on 14 November 2012;

Persons belonging to a private firm, a leg@partment of an
organisation or a legal services organisation;

The International Criminal Tribunal for tHerosecution of Persons
Responsible for Genocide and other Serious Vialatioof
International Humanitarian Law Committed in the ritery of
Rwanda and Rwandan citizens responsible for Geaoail other
such violations committed in the territory of ndigluring States,
between 1 January 1994 and 31 December 1994, isktdbl by
Security Council resolution 955 of 8 November 1994;

The International Tribunal for the Proseoutiof Persons Responsible
for Serious Violations of International Humanitarieaw Committed
in the Territory of the Former Yugoslavia since 198stablished by
Security Council resolution 827 of 25 May 1993;
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Mechanism: The International Residual Mechanismm €@riminal Tribunals
established by Security Council Resolution 19662af December

2010;
Parties: The Prosecution and the Defence;
Rules: The Rules of Procedure and Evidence oMbehanism adopted on 8

June 2012, as subsequently amended;

Statute: The Statute of the International Residdathanism for Criminal
Tribunals established by Security Council Resolutit®66 of 22
December 2010;

Team: Counsel, co-counsel, legal and non-legaicéstes and other persons
who perform services for counsel for the purposeepiresenting a
client before the Mechanism;

Tribunals: A term used to refer to the ICTY and tBTR jointly.

(B) In the event of any inconsistency between this Cadd the Directive, the terms and
provisions of the Directive prevail.

(C) Any term not defined in this Code has the same@aning given to it by the Statute or by the
Rules.

(D) General provisions of this Code should notdéxsd or applied in a restrictive way by reason of
any particular or illustrative provisions.

(E) In this Code, the masculine shall include fémminine and the singular the plural, and vice
versa.

Article 2
Entry into Force

This Code of Conduct shall enter into force on bé&nber 2012.

Article3
Basic Principles

This Code is based, in particular, on the fundaaigarinciples that:

(i) clients have the right to legal assistance of tbein choosing;
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(i) as legal practitioners, counsel shall maimtiaigh standards of professional conduct;

(iii) the role of counsel as advocates in the adminigiratf justice requires them to act
honestly, independently, fairly, skilfully, diligéw, efficiently and courageously;

(iv) counsel have a duty of loyalty to their clients sistent with their duty to the
Mechanism to act with independence in the admartisin of justice;

(v) counsel shall take all necessary steps to ensutethieir actions do not bring
proceedings before the Mechanism into disreputé; an

(vi) counsel may be subject to disciplinary pratiags and should be informed of the
circumstances under which such proceedings may péee and his rights and
obligations in those proceedings.

Article4
Conflicts

If there is any inconsistency between this Code any other codes of practice and ethics
governing counsel, the terms of this Code prevaildspect of counsel's conduct before the
Mechanism.
Article5
Authentic Texts

The English and French texts of this Code shalédpeally authentic. In case of discrepancy, the
version that is more consonant with the spirithef Statute, the Rules, the Directive and this Code
shall prevail.

Article 6
Amendment to Code

(A) Subject to approval by the President, the Regi may amend this Code, following
consultation with the Advisory Panel, the Assooatof Counsel and the Prosecutor.

(B) Any amendment of this Code shall enter intcéoupon adoption pursuant to paragraph (A),

and shall be rendered public by the Registrar witl@ven days of adoption. Any amendment
shall not operate to prejudice the rights of colioselients in any pending case.
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PART I1: OBLIGATIONS OF COUNSEL

Article7
Purpose

The purpose of this Part is to provide for stangaridconduct for counsel in the interests of the fa
and proper administration of justice.

Section 1. Obligations of Counsel to Clients

Article8
Scope of Representation

(A) Counsel shall advise and represent a clietit his representation is terminated by the client
or withdrawn by the Registrar.

(B) When representing a client, counsel shall:
(i) abide by the client’s decisions concerning the dbjes of representation;

(i) consult with the client about the means byichhthose objectives are to be pursued,
but is not bound by the client’s decision; and

(iif) seek or accept only those instructions wharhanate from the client and which are
not given as the result of an inducement from aamg@n, organisation or State.

(C) Counsel shall not advise or assist a clienengage in conduct which counsel knows is
criminal or fraudulent, in breach of the Statutee Rules, this Code or any other applicable
law and, where counsel has been assigned to #m,dhe Directive. However, counsel may
discuss the legal consequences of any proposedecaifrconduct with a client and may

advise or assist a client in good faith to deteamihe validity, scope or meaning of the
applicable law.

Article9
Declining, Terminating or Withdrawing Representation

(A) Counsel shall not represent a client if:

(1) representation will result in conduct which is anal, fraudulent or a violation of
the Statute, the Rules, this Code or any othericgipe law;

(i) counsel’s physical or mental condition materialiprirs counsel’s ability to
represent the client; or
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(i)  counsel’s representation is terminated by the tbemvithdrawn by the Registrar.

(B) Counsel may terminate or request, if appliealsubject to the provisions of the Directive,
withdrawal of his representation of a client if Butermination or withdrawal can be
accomplished without material adverse effect onnterests of the client, or if:

(i) the client has used counsel’s services to pergesratrime or fraud, or persists in a
course of action involving counsel’s services thatinsel reasonably believes is
criminal or fraudulent;

(i) the client insists upon pursuing an objective tbatinsel considers repugnant or
imprudent;

(iif) the client fails to substantially fulfil an obligah to counsel regarding counsel’s
services and has been given reasonable warningcthatsel will terminate or
request withdrawal of his representation unlestiigation is fulfilled; or

(iv) other good cause for termination or withdrawal &sxis

(C) Subject to leave from the Chamber, if représt@n by counsel is to be terminated or
withdrawn, counsel shall not do so until a replaeetcounsel is engaged by the client or
assigned by the Registrar, or the client has motifhe Registrar in writing of his intention to
conduct his own defence.

(D) Upon termination or withdrawal of represerdati counsel shall take steps to the extent
reasonably practicable to protect the client’sregés, such as giving sufficient notice to the
client, surrendering papers and property to whighdlient or the Mechanism is entitled and

refunding any advance payment of fee that has een learned.

Article 10
Competence, Integrity and I ndependence

In the course of providing representation to antlieounsel shall:
0] act with competence, skill, care, honesty and tgyal
(ii) exercise independent professional judgement artkraypen and honest advice;
(i)  never be influenced in the matter of his represema

(iv)  preserve his own integrity and that of the legaf@ssion as a whole;

MICT/6 14 November 2012



(V) never permit his independence, integrity and statsdéao be compromised by
external pressures.

Article11
Diligence

Counsel shall represent a client diligently andgpdy in order to protect the client’s best intéses
Unless the representation is terminated or withdras@unsel shall carry through to conclusion all
matters undertaken for a client within the scophisfiegal representation.

Article12
Communication

Counsel shall keep a client informed about theustaf a matter before the Mechanism in which the
client is an interested party and must promptly glyrwith all reasonable requests for information.

Article13
Confidentiality

(A) Whether or not counsel continues to represantlient, counsel shall preserve the
confidentiality of the client's affairs and shatitrreveal to any other person, other than to
members of his team who need such information F&r performance of their duties,
information which has been entrusted to him in mw@rfce or use such information to the
client’'s detriment or to his own or another clisréidvantage.

(B) Notwithstanding paragraph (A), counsel mayeadvinformation which has been entrusted to
him in confidence under the following circumstances

() when the client has been fully consulted and knglyiconsents; or

(i)  when the client has voluntarily disclosed tentent of the communication to a third
party, and that third party then gives evidencthaf disclosure; or

(i) when essential to establish a claim or defenceedralb of counsel in a controversy
between counsel and the client, to establish andeféo a criminal or disciplinary
charge or other claim formally instituted againsumsel based upon conduct in
which the client was involved, or to respond toegditions in any proceeding
concerning counsel’s representation of the client;

(iv) for counsel assigned by the Registrar purst@arthe Directive, when necessary to
comply with that counsel’'s obligations under AidI8 of the Directive; or
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v)

to prevent an act which counsel reasonablyelbes:

(a) is, or may be, criminal within the territory in vahi it may occur or under
the Statute or the Rules; and

(b) may result in death or substantial bodily harm g person unless the
information is disclosed.

Article14
Conflict of Interest

(A) Counsel owes a duty of loyalty to a client.ubeel also has a duty to the Mechanism to act
with independence in the interests of justice anallsput those interests before his own
interests or those of any other person, organisatictate.

(B) Counsel shall exercise all care to ensureribatonflict of interest arises.

(C) Counsel shall not represent a client in cotioravith a matter in which counsel participated
personally and substantially as an official orfstaémber of the Tribunals dechanism or
in any other capacity, unless the Registrar detegmiafter consultation with the parties and
taking into account the views of the Chamber, thate is no real possibility shown that a
conflict between the former and present assignmeists.

(D) Counsel or his firm shall not represent ardlith respect to a matter if:

(i)

(ii)

(iif)

(iv)

MICT/6

such representation will be, or may reasonablyXpeeted to be, adversely affected
by representation of another client;

representation of another client will be, or maps@nably be expected to be,
adversely affected by such representation;

the matter is the same or substantially relateaintather matter in which counsel or
his firm had formerly represented another cliefior¢her client”), and the interests

of the client are materially adverse to the intere$ the former client; or

counsel’s professional judgement on behalf of tlentwill be, or may reasonably
be expected to be, adversely affected by:

(@) counsel’s responsibilities to, or interestsaithird party; or

(b) counsel’'s own financial, business, propertpersonal interests.
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(E) Where a conflict of interest does arise, celisball:

0] promptly and fully inform each potentially affectpcesent and former client of the
nature and extent of the conflict; and

(i) either:
(@) take all steps necessary to remove the ctindlic

(b) obtain the full and informed consent of alltepdially affected present and
former clients to continue the representation wgsch consent is likely to
irreversibly prejudice the administration of justic

Article 15
Sexual Relationswith Clients

Counsel shall not:

0] require or demand sexual relations with a clientaasondition of professional
representation;

(i) employ coercion, intimidation or undue influencesexual relations with a client;
or

(i)  represent or continue to represent a client witlorwltounsel has or had sexual
relations if such sexual relations may reasonablgxpected to result in violations
of this Code.

Article 16
Client under a Disability

When a client's ability to make adequately consderdecisions in connection with his
representation is affected because of a mentabititgahis status as a minor or any other reason,
counsel shall:

(1) inform the Judge or Chamber hearing the matteanyf, of the client's mental
disability or status as a minor; and

(i) take such steps as are necessary to ensure theaseléegal representation of that
client.
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(A)

(B)

©)

(D)

(E)

(F)

Article 17
Fee-splitting

Fee-splitting arrangements, including but riotited to financial arrangements, between
assigned counsel and their clients, relatives aratjents of their clients are prohibited by the
Mechanism.

Where assigned counsel are being requestddcéu or encouraged by their clients to enter
into fee-splitting arrangements, they shall aduiseir clients on the prohibition of such
practice and shall report the incident to the Resigorthwith.

Counsel shall inform the Registrar of any gdleé fee-splitting arrangement by any member of
his or any other defence team.

Following receipt of information regarding psisle fee-splitting arrangements between
assigned counsel and their clients, the Regishalt Bwvestigate such information in order to
determine whether it is substantiated.

Where assigned counsel is found to have emfjage practice of fee-splitting or to have
entered into a fee-splitting arrangement with Hisnt, the Registrar shall consider taking
action in accordance with the Directive.

Where the Registrar has granted leave, counmaglprovide their clients with equipment and
materials necessary for the preparation of thderue.

Article 18
Good Faith in Accounting

Counsel should account in good faith for the tinperg working on a case and maintain and
preserve detailed records of time spent.

(A)

Article 19
Compensation for Counsel not Assigned by the Registrar

Counsel, other than counsel assigned by trgisRar, shall provide to a client, in writing and
before counsel is engaged to represent a clierdtatement of costs of representation,
including:

(i) the basis for calculating the costs;

(i) the billing arrangements; and

(iif) the client’s right to receive a bill of cast

11
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(B) Counsel, other than counsel assigned by thgisRar, shall not accept compensation for
representing a client from a source other thandlext unless:

(i) that client consents in writing after being fulhformed by counsel of the source and
any other information relevant to the interestghefclient; and

(i) there is no interference with counsel's indedence of professional judgement nor
with the client-counsel relationship.

(C) Counsel, if assigned by the Registrar, shall noeptcompensation for representing a client
except as provided for under the Directive.

Section 2: Conduct befor e the M echanism

Article 20
Rules of the M echanism

Counsel shall at all times comply with the Stattie, Rules, this Code or any other applicable law
including such rulings as to conduct and procecagemay be issued by the Mechanism in its
proceedings. Counsel shall at all times have dg&rdeto the fair conduct of proceedings.

Article21
Discriminatory Conduct

Counsel shall not engage directly or indirectlydiscriminatory conduct in relation to any other
person because of race, colour, ethnic or natiam@jin, nationality, citizenship, sex, sexual
orientation, marital status, disability, religionmlitical persuasion.

Article 22
Communicationswith Chambers

Unless permitted by the Rules, this Code or thgdwd Chamber hearing the matter, counsel shall
not:

(i) make contact with a Judge or Chamber in i@tato the merits of a particular case,
except within the proper context of the proceedingbe case; or

(i) submit exhibits, notes or documents to a &udg Chamber without transmitting
them through the Registry, except in an emergencyiten at the same time
transmitted to the Registry.

12
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A)

(B)

©)

(D)

(E)

(A)

(B)

Article 23
Candour Towardsthe Mechanism

Counsel shall be personally responsible tow#nd Mechanism for the conduct and
presentation of a client’s case.

Counsel shall not knowingly:
0] make an incorrect statement of material fact ortlathe Mechanism; or
(ii) offer evidence which counsel knows to be incorrect.

Notwithstanding paragraph (B)(i), counsel wilbt have made an incorrect statement of
material fact or law to another party to the praltegs or to the Mechanism simply by failing
to correct an error on any matter stated to coursiel the Mechanism during proceedings.

Counsel shall take all necessary steps taecoan incorrect statement of material fact or law
by counsel in proceedings before the Mechanisnpar as possible after counsel becomes
aware that the statement was incorrect.

Counsel may refuse to offer evidence if coumsakes a reasoned determination that the
material in question is irrelevant or lacks probatalue.

Article24
Integrity of Evidence

Counsel shall at all times maintain the integrifyesidence, whether in written, oral or any
other form, which is or may be submitted to the Nadsm.

If Counsel’s representation of a client termisdta any reason, Counsel shall return evidence
and other materials, in accordance with ArticleB)2{f the Directive.

Article 25
Meritorious Proceedings and Claims

Counsel shall not bring or defend a proceedingctioa unless there is a basis for doing so that is
not frivolous. It shall not be considered frivototor counsel to defend a proceeding so as to
require that every element of the case be estalish

13
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Article 26
Counsel as Witness

Counsel shall not act as an advocate in a procgediwhich counsel is likely to be a necessary
witness except where:

(A)

(B)

©)

(D)

(A)

(B)

(i) The testimony relates to an uncontested issue;

(i) The testimony relates to the nature and value gdllservices rendered in the case;
or

(iif) Substantial hardship would be caused todient if that counsel does not so act.

Section 3: Obligations of Counsel to Others

Article 27
Fairness and Courtesy

Counsel shall demonstrate respect, integnitgt aourtesy for officials and staff members of
the Mechanism and for all persons who facilitate participate in the proceedings.

Counsel shall not seek to influence or comroata with a Judge, official, or staff member of
the Tribunals or Mechanism by means prohibitedngyStatute, Rules, this Code or any other
applicable law.

Counsel shall recognise the representativekeoparties as professional colleagues and shall
act fairly, honestly and courteously towards them.

Counsel shall not communicate with the cliehanother counsel without the authorisation of
that client’s counsel unless permitted under thie&uhis Code or any other applicable law.

Article 28
Victims and Witnesses

Counsel shall not use any means that haveubstantial purpose other than to embarrass,
delay or burden victims and witnesses, or use ogenr other methods of obtaining evidence
that violate the Statute, the Rules or this Code.

Counsel shall not make any payments in moaresssets to witnesses or potential withesses
for the purpose of unduly influencing or inducingk witnesses or potential witnesses.

14
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Article 29
Unrepresented Per sons

(A) Counsel communicating, on behalf of a cliewith a person who is not represented by
counsel (“unrepresented person”), shall not:

(i) knowingly mislead the unrepresented person, to ghegudice of that person,
concerning the identity and interests of counsgient;

(i) coerce, harass or threaten the unrepresqrgesbn or his relatives;

(i) make other statements prohibited by appliedaw;

(iv) fail to disclose information required by applicaldes; or

(v) give advice to the unrepresented person, éxoepetain counsel and in relation to
matters specified under paragraph (B), if the egex of that person are or may

reasonably be expected to be in conflict with titerests of his client.

(B) Whether or not a conflict exists or may exigth the interests of counsel’'s client, counsel
shall inform the unrepresented person of:

0] the role counsel plays in the matter as a repraseatof a suspect or accused;
(i) the person’s right to counsel under the Rules; and
(i) the nature of legal representation in general.

Article 30
Prospective Clients

(A) Counsel shall not contact or solicit work fromprospective client directly or indirectly,
unless the prospective client, his relatives omuagttances have made known to counsel a
desire to be contacted.

(B) In any contacts made in compliance with paapfr(A) hereof, such contact or solicitation
may not involve behaviour such as fraud, undueia@rfte, coercion, duress or harassment.

(C) Counsel shall not make false, misleading @egéve communications to a prospective client,
his relatives or acquaintances about the counsshather counsel’s services.

15
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(A)

(B)

(A)

(B)

(A)

(B)

(A)

Article 31
Referral Fees

Counsel shall not demand or accept from anott@munsel or any other person a fee,
commission or any other compensation for referangecommending the counsel to a client.

Counsel shall not pay any person a fee, cosionsor any other compensation as a
consideration for referring a client to the counsel

Section 4: Supervisory and Subordinate Conduct

Article 32
Responsibilities of Supervisory Counsel

Counsel having direct supervisory authorityep\another counsel in his team shall make
reasonable efforts to ensure that the other comufedres to this Code.

Counsel shall be responsible for another celmsiolation of this Code if:

(i) counsel orders, or with knowledge of the specifimduct, approves the conduct
involved; or

(i) counsel has direct supervisory authority otlee other counsel, and knew or had
reason to know of the conduct at a time when itssequences can be avoided or
mitigated but fails to take reasonable remediabact

Article 33
Responsibilities of Subordinate Counsel

Counsel is bound by this Code notwithstandimat counsel acted at the direction of another
counsel.

Counsel reasonably acting in accordance witlugervisory counsel’s reasonable resolution
of an arguable question of professional duty shatl be considered to have violated this
Article.

Article 34
Responsibility for Other Team Members

Counsel having direct supervisory authorityepwther members of his team shall make
reasonable efforts to ensure that such memberslumbins compatible with the professional
obligations of counsel.
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(B) Counsel shall be responsible for the conddcbtber members of his team who provide
services for counsel that would be a violationhid Code if:

(i) counsel orders or, with knowledge of the sfiectonduct, approves the conduct
involved; or

(i) counsel has direct supervisory authority otlee team member, and knows of the
conduct at a time when its consequences can bded/or mitigated but fails to take
reasonable remedial action.

Section 5: Maintenance of the Integrity of the Profession

Article35
Professional Misconduct

It shall be professional misconduct for counsgkr alia, to:

(1) violate or attempt to violate the Statute, the Ruléthis Code or any other
applicable law, or to knowingly assist or induceter person to do so, or to do so
through the acts of another person;

(i) commit a criminal act which reflects adversely omumsel's honesty,
trustworthiness or fithess as counsel;

(i)  engage in conduct involving dishonesty, fraud, dememisrepresentation;

(iv)  engage in conduct which is prejudicial to the propdministration of justice
before the Mechanism; or

(V) provide inaccurate information or fail to disclaséormation regarding counsel’'s
gualifications to practice before the Mechanisnsetsout in the Rules and, where
counsel has been assigned to a client, the Digectiv

Article 36
Reporting Misconduct

In accordance with the disciplinary regime setiauPart Three of this Code, counsel shall inform
the Disciplinary Panel if counsel knows that anotheunsel has breached this Code or has
otherwise engaged in professional misconduct.
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PART II1: DISCIPLINARY REGIME

Article 37
Pur poses of Disciplinary Regime

The purposes of this Part are:

(A) to protect clients and other individuals, gratticularly witnesses from counsel who have not
discharged, will not discharge or are unlikely tectiarge their professional responsibilities
and to provide every person the right to submipraplaint about the conduct of counsel;

(B) to ensure compliance by individual counselhwttie necessary standards of professionalism,
competence, diligence and honesty and to maintaansaynificantly high level the ethics and
practice of the legal system operated by the Mesharand

(C) to guarantee that procedural fairness is egd any disciplinary proceedings taken against
counsel.

Article 38
I nher ent Power s of the M echanism

This Part shall not affect the inherent powers leé Mechanism to deal with conduct which
interferes with the administration of justice untter Statute, the Rules or any other applicable law

Article 39
Filings, Decisionsand Orders

Unless otherwise provided in this disciplinary ragi all filings, decisions and orders in relation t
the disciplinary regime shall be submitted in cdefice to, or transmitted by, the Registry in a
working language of the Mechanism. The Registryllghaintain all records for the purposes of
this disciplinary regime.

Article 40
Disciplinary Panel

(A) A Disciplinary Panel shall deal with all matterelating to counsel ethics. The Panel shall
consist of:

() a member of the Association of Counsel to be apgpdinmn accordance with the
Association’s statute;

(i) a member of the Advisory Panel having practisetth@tTribunals or the Mechanism
to be appointed by the President of the AdvisonyePa
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(i) the Registrar of the Mechanism, or a semegistry legal official designated by him.

(B) The members of the Panel shall select airiés iheeting a counsel chairperson from amongst
its members. The chairperson shall be appointed ferm of two years.

(C) Except as otherwise provided by this Code Rarel may determine its own procedure for the
filing of briefs and presentation of argument.

(D) Complaints concerning the conduct of a counsed member of his team relating to matters
before the Mechanism and specified in Article 3alilshe submitted to the Chairperson of the
Panel in accordance with Article 39. Where the Paself has reasonable grounds to suspect
that counsel or a member of his team has engagaatimconduct, it may commengeopprio
motu, an investigation into the matter.

Article4l
Submission of Complaints

(A) Complaints may be submitted by a client, atypam proceedings before the Mechanism, or
any other person, organisation or State whose sigint interests could be substantially
affected by an alleged misconduct.

(B) The complaint, which shall be in writing andbsnitted in accordance with Article 40, shall
identify the complainant and the counsel againsiiwithe complaint is made, and describe in
sufficient detail the alleged misconduct of the rcsel.

(C) The complaint shall be submitted within twele®onths after the alleged misconduct is
brought to the attention of the complainant or wittwelve months after the complainant
should have reasonably known about the existenaeaurrence of the alleged misconduct.
The Disciplinary Panel may pursue complaints afiese deadlines if the matter is of general
importance for the Mechanism or in the interestustice in a pending case.

Article 42
Summary Dismissal of Complaints

In consultation with the Duty Judge of the Mechamighe Disciplinary Panel may dismiss a
complaint if it is vexatious, misconceived, frivalg lacking in substance or out of time.

Article 43
Withdrawal of Complaints

(A) By notice in writing served on the Chairpersafrthe Disciplinary Panel, a complaint may be
withdrawn by the complainant in writing. The witlsval of a complaint does not impact
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(B)

(A)

(B)

©)

(D)

(A)

upon the Panel's competencies under Article 40(D)nvestigate the matter raised in the
complaint.

The withdrawal of the complaint does not prava further complaint being made under this
Part by the same or any other complainant, witheetsto the subject matter of the withdrawn
complaint; or action being taken on any other caimplmade with respect to that matter.

Article 44
Investigation of Alleged Misconduct

The Disciplinary Panel shall conduct, as s@snpossible, an investigation into the alleged
misconduct specified in Article 35, provided thatamplaint is not summarily dismissed.

In the investigation of the conduct, the Panel

(i) shall send particulars of the conduct to tlespective counsel or team member
(“respondent”) in a language he understands, awieirnim to submit a written
explanation in response to the complaint;

(i) may order, by notice served in writing, trespondent to:

(@) produce, at any time and place specified enrtbtice, any books, documents,
papers, accounts or records that are in his passessunder his control and
that relate to the subject-matter of the complaint;

(b) otherwise assist in, or co-operate with, theestigation of the complaint in a
specified manner.

The Disciplinary Panel may inspect any boabdcuiment, paper, account or record produced
in accordance with paragraph (B)(ii)(a) and mawireit for such period as it deems necessary
for the purposes of the investigation. For the paepof investigating an alleged misconduct
of counsel involving allegations of fee-sharinge fanel may request the Registrar to provide
information on his related inquiries into the fio#l status of an accused, if any.

Any respondent who, without reasonable jusdifion or excuse, refuses or fails to comply
with any order or requirement of the Disciplinagnl under this Article may be fined by the
Disciplinary Panel with a penalty of up to 10,008MJ

Article 45
Interim Suspension from Practice

At any time after a complaint against a respemt has been filed or the Disciplinary Panel has
commenced an investigatigmoprio motu, if there are reasonable grounds to conclude that
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(B)

©)

(A)

(B)

©)

(A)

(B)

the alleged misconduct is likely to cause immedatd irreparable harm to the interests of
justice, a party to the proceedings, a withessrespondent’s client or any other prospective
client, the Panel may, without prior notice to tespondent, issue a reasoned order that the
respondent be suspended from practising beforeMisghanism until the charge has been
heard and disposed of.

If counsel is representing a suspect or aatugegle the Disciplinary Panel considers an order
for suspension, the Panel must obtain approval fiteenPresiding Judge of the Chamber in
front of which counsel appears before issuing aeior

The respondent, or his client, may at any tapply to the President of the Mechanism for the
revocation of the order. The President of the Maddm shall review such application within
seven days after it has been received and may graetuse the application as he deems fit.

Article 46
Charges against Counsel and I nstitution of Proceedings and Hearings

The Disciplinary Panel shall inquire into eaphrticularised allegation, and if there are
reasonable grounds that the counsel has committedonduct, formulate charges against
counsel.

The Disciplinary Panel may order, if it istime interests of justice, the joinder of:
(1) more than one charge against the same respondent; o

(i) a charge against one or more respondents if alckiaeges are founded on the
same, or closely related, acts or omissions.

During the course of the inquiry, the resparidghall be provided the opportunity to file a
reply to the allegation in the charge in accordamitie the rules of the Disciplinary Panel.

Article 47
Disciplinary Panel Hearing

If there are any material issues of fact rdigethe pleadings or if the respondent requests th
opportunity to be heard in mitigation, the Disangliy Panel shall hold a hearing in public at
the seat of the Mechanism unless it decidg@sprio motu or upon application by the
respondent, to exclude the public.

During the hearing the respondent shall hawe ttight to be represented by counsel, to

examine evidence submitted by the complainant tiregad by the Disciplinary Panel, cross-
examine witnesses and to present evidence. The laorapt, if any, shall be permitted to
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©)

(D)

(A)

(B)

©)

(D)

address the Disciplinary Panel concerning the mdgat’s alleged misconduct and its effect
on him.

The Disciplinary Panel may admit any evidemd@ch is relevant or which has probative
value, whether oral or written, whether direct earsay and whether or not the same would
be admissible in a court of law.

Every witness appearing before the Discipym@anel shall, before giving evidence, make the
solemn declaration as set out in the Rules. Theigioms of the Rules relating to false
testimony under solemn declaration shall appiytatis mutandis, to witnesses appearing
before the Disciplinary Panel.

Article 48
Findings and Sanctions

The findings of the Disciplinary Panel on eadfarge shall be rendered, in consultation with
the Duty Judge of the Mechanism, by the majorityt®imembers and shall be accompanied
by a reasoned opinion in writing, to which sepamatdissenting opinions may be appended.

The Disciplinary Panel may conclude its pratiegs without a finding of misconduct, or
dismiss any charge. The Panel may suspend or dismasmplaint, before, during or after the
investigation of the complaint, if it is in the @mests of justice to do so or it fails to find
reasonable grounds to conclude that the respordemnitted the alleged misconduct.
A respondent against whom a charge of pradessi misconduct has been found proved
beyond a reasonable doubt may be sentenced by igmplihary Panel to be, either
alternatively or cumulatively:

0] admonished by the Disciplinary Panel;

(i) given advice by the Disciplinary Panel as to hisifel conduct;

(i) publicly reprimanded by the Disciplinary Panel,

(iv)  ordered to pay a fine of up to 50,000 USD to theehmism;

(V) suspended from practising before the Mechanisnariceppropriate fixed period of
time not exceeding two years;

(vi)  banned from practising before the Mechanism.
In addition to any of the sanctions imposedemparagraph (C), where the Disciplinary Panel

finds, beyond a reasonable doubt that the respésdarsconduct has resulted in:
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(E)

(F)

(©)

(H)

(A)

(B)

©)

0] the loss or misuse of the Mechanisms’ legal aidi$uror that additional legal aid
funds must be expended as a result of such miscgnaiu

(i) where the complainant is a privately paying clienfinancial loss on the part of
the client

the Disciplinary Panel may order the respondemade monetary restitution by reimbursing

the Mechanism, or the privately paying client, inale or in part such expended funds or fees
paid. In determining the amount to be reimburskeé,Qisciplinary Panel shall have regard to
the amount of compensation for services actualieeed by the respondent that the Panel
considers reasonable for the respondent to retain.

In determining the sentence imposed, the Pis@Ery Panel must take into account any
mitigating factors it considers relevant, includinger alia, the fact that the respondent was

acting pursuant to a provision of another code mictice and ethics which governs his

conduct and that provision is inconsistent witts tBbde. A sentence must be proportionate in
view of the misconduct.

The decision of the Disciplinary Panel shalrmtified in writing to the complainant, if any,
and to the respondent in a language the respondeéetstands.

A copy of the decision shall be communicatedhe Association of Counsel as well as the
professional body regulating the conduct of thepoeslent in his State of admission, or to the
governing body of the university where counsel lisva professor.

The Registry shall take such action as mageleired to enforce the sentence.

Article49
Appeal to Disciplinary Board

In cases where one or more charges of prafeasimisconduct have been proved, the
respondent may file an appeal with the DisciplinBoard within fourteen days of notification
of the decision of the Disciplinary Panel.

In cases where the Disciplinary Panel hasditithat a charge has not been proved, the
Registrar may file an appeal with the Disciplin®gard within fourteen days of notification
of the decision to the respondent.

The Disciplinary Board may hear appeals filgdthe respondent or the Registrar after the
fourteen day deadline if the matter is of genenapartance for the Mechanism or in the

interests of justice in a pending case.

23

MICT/6 14 November 2012



(D)

(E)

(F)

(©)

(H)

0]

()

(K)

L

(A)

The Disciplinary Board shall consist of:

() three Judges to be appointed by the Presidened¥lthanism;

(i) two members of the Association of Counselptwappointed for a two year period,
and in accordance with the Association’s statute.reémber of the Disciplinary
Panel shall be a member of the Disciplinary Boarth@ same time.

No Judge who sat as a member of the Chambberebehich the respondent appeared shall be
eligible to sit as a member of the Disciplinary Bban the hearing or determination of any
charge against the respondent for professionalandsect.

The members of the Disciplinary Board shaljts first meeting, select a chairperson from
amongst their number.

Except as otherwise provided by this Code, Dieeiplinary Board may determine its own
procedure for the filing of briefs and presentatairargument. During its review, however,
the Disciplinary Board shall not receive or considey evidence that was not presented to the
Disciplinary Panel, unless it considers that thergsts of justice so require.

The Disciplinary Board may dismiss an appdai is vexatious, misconceived, frivolous,
lacking in substance or out of time.

Any respondent who, without reasonable jusdifion or excuse, refuses or fails to comply
with any order or requirement of the Disciplinarpad under this Article may be fined by
the Board with a penalty of up to 10,000 USD.

The Disciplinary Board may confirm, reversaradify the decision on appeal.

In any case in which the respondent has givatice of appeal to the Disciplinary Board, the

actions set out in Article 48(G) shall be deferwedil the appeal has been disposed of by the
Disciplinary Board with or without a hearing. Thed&d may at any time after it was seized

order a measure in accordance with Article 45(Ajicke 45(B) does not apply.

The decision of the Disciplinary Board is finand shall in particular not be subject to any
remedy before the President or a Chamber of thenktesm.

Article 50
Costs

If a respondent is sentenced by the Disciplinrdanel, and an appeal is not filed, or by the

Disciplinary Board, the respondent shall bear thsts of the procedure. These costs consist

of necessary and reasonable travel costs of thel BarBoard members in accordance with
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the Mechanism’s practice for travel of defence alnif any, and an office expenses lump
sum of up to 1,000 USD to be determined by the iplis@ry Panel or Board.

(B) If a proceeding or complaint is dismissed g Disciplinary Panel, and an appeal is not filed,
or by the Disciplinary Board, the Mechanism behles¢osts of the proceedings, unless, under
exceptional circumstances, the Panel or Board dedidat it is in the interests of justice that
the respondent should bear up to fifty percenhefdosts.

(C) All costs shall be paid to the Registrar.

Article51
Non bisidem

Once a proceeding or complaint has been finallydidated by:

(1) the Disciplinary Panel, and an appeal has not fig=hto the Disciplinary Board
within fourteen days of notification, save as pdad by Article 49(C); or

(i) the Disciplinary Board;

no further action shall be taken by the Discipindanel or Disciplinary Board against the
respondent with respect to the subject mattereptioceeding or complaint.
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